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STATEMENT OF THE | SSUE

The issue in this case is whether the South Florida Water

Managenment District (SFWWD, or District) should issue a

Modi fication to Environnenta

S-02, Application No. 050408-15 to Plantation Devel opnent,

Ltd.

(PDL), for construction and operation of a surface water

managenent system serving a 78.11-acre condom ni um devel opnent

known as Har bour Pointe at South Seas Resort,

wet | ands adj acent to Pine Island Sound.

PRELI M NARY STATEMENT

On March 7, 2006, SFWWD referred to DOAH t he Request for

Adm ni strative Hearing filed by Petitioners, Captiva Gvic

Resource Permt (ERP) No. 36-00583-

with discharge into



Association, Inc. (CCA), and Sani bel Captiva Conservation
Foundation (SCCF). The natter was gi ven DOAH Case No. 06-0805
and schedul ed for final hearing on June 20-23, 2006.

On May 10, 2006, The Conservancy of Sout hwest Florida (CSW)
petitioned for |eave to intervene, which was granted. On June 5,
2006, Petitioners' Unopposed Mtion for Leave to Anend Petition
was granted. On June 8, 2006, Petitioners' Motion for
Conti nuance was granted, and final hearing was continued to
July 24-28, 2006. The parties' Joint Prehearing Stipulation was
filed on July 14, 2006, and | ater supplenented with additions to
the exhibit list of Petitioners and Intervenor. Several notions
remai ned pendi ng and were addressed during the final hearing.

At the final hearing, the parties had Joint Exhibits A-X
admtted in evidence. As applicant, PDL called as w tnesses:
Robert Taylor, chairman of PDL's general partner, Mariner G oup,
Inc.; Ray Pavel ka, PDL's project manager, and al so president of
Mari ner Properties Devel opnent, Inc., which owns 51% of a
partnership which owns and operates the Little Pine Island
Wetland Mtigation Bank; David Vincent WIllens, an expert in
civil engineering; Harvey Howard Harper, I11, Ph.D., an expert in
wat er quality evaluations; Thomas M M ssiner, Ph.D., an expert
i n hydrogeol ogy and water quality; Kevin Lee Erwin, an expert in
ecol ogy; Joseph Walter Ebner, a civil engineer; David Warren
Depew, an expert in urban and regional planning; Mchael Joseph

Frankenberger, an expert in ecology; and Corbett Torrence, an



expert in archaeology. PDL also had Applicant Exhibits (I abel ed
A-) 8, 15, 20, 22, 28, 30, 36, 38, 39, 40(a), 41, 42(a), 43(a)-
(g), 45, 47, and 48 admtted in evidence. SFWD call ed:
Anita Bain, its director of ERP regulation, and an expert in
wet | and ecol ogy and ERP permtting; and Anthony Waterhouse, an
expert in water resource engi neering and surface water nanagenent
permtting. SFWWD also had its Exhibits D5 and D6 admtted in
evidence. Petitioners and Intervenors called the follow ng
W tnesses: Paul Garvey; Eric Linblad; Richard Glnore, Ph.D., an
expert in marine ecol ogy; N cole Ryan; Sarita VanVeck;
Jeffrey Morgan; Dave Ceilley, an expert in wetland ecol ogy;
Kristy Anders; Gary Bello; Edward Cronyn, a senior supervisor and
envi ronnent al anal yst for SFWWD, and an expert in ecol ogy;
Kat hy Bond Wbrl ey, co-director of environmental science for CSWF,
and an expert in water quality and mangrove systens; and Rae Ann
Wessel, a natural resource policy analyst for SCCF, and an expert
in mari ne biology and ecol ogy. Petitioners and Intervenor also
had Petitioners' Exhibits (labeled P-) 4, 9, 10(a)-(c), 11, 12,
13(a)-(i), 16, 22, 25(a), 26, 28, 33, 34, 40, 47, 48, 49, 50, 51,
52, 53, 54, 66, 67, 72, 75, 80, 83, 84, 85, 86, 87, 90, and 91
admtted in evidence. Ruling was reserved on objections P-27,
whi ch are now sust ai ned.

After presentation of evidence, SFWD requested a transcri pt
of the final hearing, and the request of Petitioners and

| ntervenor for 20 days fromthe filing of the transcript in which



to file proposed recomended orders (PROs) was granted over PDL's
objection. The Transcript (in eight volunes) was filed on
Septenber 8, 2006, but the parties agreed to a two-day extension
of the tinme for filing PROs due to a delay in sone parties
recei pt of copies, making PRCs due to be filed by Septenber 28,
2006. Tinely PROs were filed by all parties; the PROs filed by
CCA, SCCF, and CSW were anended the next day. Due consideration
has been given to the PRGs in the preparation of this Recomended
O der.

FI NDI NGS OF FACT

Based on the evidence and argunments, the following facts are
f ound:

A. The Parties

1. PDL, the applicant, is a limted partnership which is
t he successor to Mariner Goup, Inc. (Mariner).

2. SFWWD has jurisdiction over PDL's application, as
anmended, and has given notice of its intent to grant PDL's
application, as anended, with certain conditions.

3. Petitioners, CCA and SCCF, and Intervenor, CSW, are
Florida not-for-profit corporations that chall enged the proposed
ERP.

B. Devel opnent and Permt History

4. The property subject to PDL's application was part of
approxi mately 310-acres on the northern end of Captiva Island in

Lee County, Florida. Redfish Pass is to the imediate north,



separating Captiva Island fromNorth Captiva Island. Farther to
the north is Cayo Costa Island, a large island to the south of
Boca Grande Pass. Mst of Cayo Costa is a State Park. To the
south of Captiva Island is Sani bel Island, the site of the Ding
Darling National WIldlife Refuge. To the northeast of Sani bel

| sland and to the east of the rest of the string of barrier
islands just nentioned is Pine Island Sound, which is to the west
of Pine Island. Pine Island Sound is a state-designated Aquatic
Preserve and Qutstanding Florida Water (OFW. Pine Island Sound
also is state-designated Class Il water, but shell-fishing is
prohibited in the imediate vicinity of Captiva Island. To the
east of Pineland Island is Little Pine Island, which is
surrounded by the Matl acha Pass Aquatic Preserve, which includes
the Matl acha Pass National WIldlife Refuge. Al of these
features are part of the Charlotte Harbor National Estuary
(CHNE). San Carlos Bay is farther south. The Lee County
mainland is to the east of Matlacha Pass and San Carl os Bay.

5. The 310-acre site was purchased by Mariner in 1972 for
devel opment of a resort that becanme known as the “South Seas
Plantation.” Mariner's property included both Captiva Island
proper and a smaller island i mediately to the east across Bryant
Bayou to the north and Chadw ck Bayou farther to the south.
Bryant Bayou has a narrower inlet fromthe north, and Chadw ck
Bayou has a narrower inlet to the south. Both inlets lead to

Pi ne | sl and Sound.



6. Wien Mariner purchased the property, it theoretically
was possible to devel op a maxi num of 3,900 dwelling units on the
310-acre property, pursuant to Lee County zoning. |In 1973,
Mariner submtted an application to Lee County for the right to
devel op of 912 dwelling units on its 310 acres. PDL
characterizes this as a "voluntary down-zoni ng" for the purpose
of protecting the environnent and unusual for a devel oper to do
at that point in tine. However, it is speculative how much nore
than 912 dwelling units woul d have been approved by Lee County at
the tine.

7. The purpose of Mariner’s application to Lee County was
to create a resort where recreational, single famly, nulti-
famly, and sone commercial uses would coexist in a resort
setting. The overall devel opnent plan was to construct the
resort while conserving many of the property’s natural resources,
i ncludi ng several mles of mangrove and Gulf of Mexico shoreline.
Lee County approved the rezoning and the concept of the South
Seas Plantation in 1973.

8. Mariner's devel opnent began with Captiva |Island proper
and included a marina, golf course, and a variety of residential
condom niuns and single-famly hone sites. Sone of the
residential units were sold, and others remained in Mariner's
ownership. Mriner marketed the rental of units at South Seas
Pl antation and served as rental agent for units not owned by

Mar i ner.



9. Devel opnent of the marina included dredgi ng, and spoi
was deposited on the northern tip of the smaller island, helping
to create approxinmately 1.4 acres of upland there. 1In the 1950's
or 1960's, a natural sand-and-shell berm along the eastern shore
of the smaller island was built up and maintai ned by addition of
fill material to create a two-track sand/shell road, which was
used for vehicular access to the northern tip via an east-west
road that divided the smaller island roughly in half and
connected it to Captiva Island proper and the nmain road at South
Seas Plantation. At a later point in time, the east-west portion
of the road was paved for better access to a drinking water
plant, a wastewater treatnent plant, and a helicopter pad used by
the Lee County Mosquito Control District.

10. In 1985, Mariner received from SFWD a “Master
Stormwater Permit” for its entire devel opnent (the 1985 Permt).
At that time, SFWWD did not regulate wetland inpacts, only
surface water managenent systens. The Departnent of
Envi ronnment al Regul ati on regul ated wetland i npacts through its
dredge and fill permt program and there was no evi dence
relating to any dredge and fill permtting on the property. The
1985 Permt was for surface water nmanagenent systens for
construction in uplands on the property. No surface water
managenent systens were needed or permtted in any wetl ands.

11. The 1985 Permt included a surface water managenment

system for an 18-unit hotel on the spoil uplands of the northern



tip of the smaller island. Permt drawi ngs showed plans for a
gol f course on nuch of the remainder of the smaller island, which
consisted nostly of wetlands. Access to the facilities was

envi sioned to be by water taxi, with energency access via the
utility and sand/shell road. Together, the hotel and golf course
was to becone a part of the resort known as Harbour Pointe.

12. The 1985 Permt was nodified several tinmes in the years
since its initial issuance, during which tinme Chapter 373,
Florida Statutes, was anended to give SFWD authority to regul ate
activities in waters and wetl ands. However, until the pending
application, none of the nodifications had wetland i npacts.

13. In 1998, Mariner negotiated the sale of ten resort
properties it owned in Florida, including South Seas Pl antati on,
to Capstar, which |later becane Meristar S.S. Plantation Co., LLC
(Meristar). Meristar was a real estate investnent trust which
specialized in hotels. Because it was not in the devel opnent
busi ness, Meristar was not interested in purchasing the as-yet
undevel oped Harbour Pointe portion of South Seas Plantation, or
Mariner's remai ni ng devel opnent rights. As a result, Meristar
purchased all the devel oped | and on South Seas Pl antation but not
the approximately 78 acres of undevel oped | and which is the
subj ect of the pending application, or any of Mariner's
devel opnment rights. Thus, after the sale of South Seas
Pl antation, Mariner retained its developnent rights and the 78

acres of undevel oped | and, which are the subject of PDL's



application. In 2002, Lee County issued an Adm nistrative
Interpretation which clarified that those devel opnent rights
consi sted of a maximum of 35 nore residential units. Eleven
units subsequently were built, |eaving a maxi nrum of 24
residential units when PDL filed its application in this case.

14. The 78-acre Harbour Pointe site consists of mangrove
wet | ands, privately owned subnerged | ands, the 1.4-acre upland
area at the northern tip of Harbour Pointe and another 1.4 acres
of upl and, which contain a Calusa Indian nound, known as the
Chadwi ck Mound for its location west of Chadw ck Bayou. Wile
agreenents between Meristar and PDL contenplate that PDL's
subsequent devel opnent at Har bour Poi nte woul d be marketed as
part of the South Seas Resort and share sone anenities and
services, the parcels which conprise the Harbour Pointe
devel opnent are the only undevel oped | ands PDL owns or controls.
PDL has no contractual or other legal right to devel op on
property owned by Meristar.

15. Because it was nodified several tinmes since issuance,
the 1985 Permt has not expired. However, Harbour Pointe never
was constructed, and that part of the 1985 Permt expired in that
Mariner lost its entitlenent to proceed with construction.
| nst ead, devel opnent of Harbour Pointe would require a permt
nodi fication under the new | aws and rul es, which included the

regul ati on of wetland inpacts.
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C. The Application and Proposed ERP

16. In October 2003, PDL applied to SFWD to further nodify
the 1985 Permt for construction of a water taxi dock for access
to Harbour Pointe. After being infornmed by SFWWD t hat
nodi fications to the 1985 Permt for devel opment of Harbour
Poi nte woul d be revi ewed under current |aws and regul ati ons, PDL
wi t hdrew t he applicati on.

17. In April 2005 PDL applied for nodification of the 1985
Permt to construct six 9,500 square-foot, four-plex condom nium
bui I dings (each two stories over parking, and accommodating units
havi ng 3, 600- 3,800 square feet of air-conditioned |living space),
a pool and spa, a tennis court, an access road, a filter marsh
and surface water managenent facilities. Additionally, the site
pl an del eted all boat docks, except for a single water taxi slip
and possibly a dock for |aunching kayaks and canoes and proposed
a drawbridge across the inlet to Bryant Bayou to connect the
project site to the South Seas Resort and elimnate the need for
t he energency access road on the smaller island. This
application described a devel opnent site of 7.4 acres, which
included 4.8 acres of direct inpacts to (i.e., destruction and
fill of) mangroves and .1 acre of shading inpacts from
construction of the drawbridge. The proposed mtigation for the
mangrove inpacts included: restoration (by renoval and
replanting) of .6 acre of the north-south sand/shell road, with

resul ti ng enhancenent of the adjacent preserved mangrove wetl ands

11



t hrough i nproved hydrol ogi c connection across the forner
shel | /sand road and inproved tidal connection to Pine Island
Sound to the east; and preservation of the rest of PDL's
property. The preserved areas would include: approximtely 36
acres of mangrove wetl ands adjacent to and south of the inpacted
wet | ands (included the road to be restored) (Parcel A); 24.5
acres of mangrove wetl ands south of the utility road and east of
the narrow inlet to Chadwi ck Bayou (Parcel B); 9.3 acres of
mangrove wetlands (7.9 acres) and tropical hardwods (1.4 acres,
whi ch includes the Chadw ck Mound), south of the utility road and
west of the inlet to Chadw ck Bayou, (Parcel C); .9 acre of
mangrove wetlands to the west of Parcel C and the South Seas
Resort main road (Parcel D); and .8 acre of mangrove wetl ands
separated from Parcel A by Bryant Bayou and adjacent to the South
Seas Resort main road. A nonitoring programlasting at | east
five years was offered to ensure success of the restoration and
mtigation proposal.

18. The application itself incorporated sonme reduction and
elimnation of wetland inpacts. The total site consists of five
separate tax parcels which could be devel oped into a nunber of
single-famly hone sites. Such a devel opnent plan woul d have
greater direct inpacts than the proposed project and woul d
require the shell/sand road to be significantly w dened to neet
current code requirenents. By using the bridge as access, .11

acre of wetlands woul d be disturbed, as conpared to 3.9 acres of

12



total inpact that would occur because of the w dening the road.
Thi s approach results in the entire project causing | ess wetland
i npact than would occur fromthe use of the road al one.

19. After the application was filed, PDL responded to two
witten requests for additional information and several other
guestions raised during neetings, phone conversations, and enai
exchanges with one or nore SFWWD staff nenbers. During this
process, the application was anended. The tennis court was
elimnated, and the filter marsh was replaced by a five dry
detention ponds. |In addition, the resulting devel opnent was
concentrated nore into the northern tip of the island to reduce
and elimnate the greater secondary inpacts (fromnore "edge
effect”) to the preserved wetlands to be expected froma nore
linear site plan. These changes reduced the footprint of the
proposed project to 5.24 acres, the building size to 6,400 square
feet each, the residential unit size to 2,400 to 2,600 square
feet each, and wetland inpacts to 2.98 acres, plus .11 acre of
shadi ng i npacts fromconstruction of the drawbridge. In
addition, since the project was nore concentrated at the northern
tip, another tenth of an acre of the sand/shell road was to be
restored. A conservation easenent was offered for the 73.31
acres to be preserved, including 71.10 acres of wetlands, in
Parcels A through E. PDL also offered to purchase .11 credits of
offsite mtigation fromthe Little Pine Island Wetland Mtigation

Bank (LPIVWB).
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20. On February 2, 2006, SFWWD s staff recomended approva
of the anended application with 19 standard general conditions
and 30 special conditions. Sone of the special conditions in the
Staff Report addressed prevention of erosion, shoaling, silt,
turbidity, and water quality problens during construction or
operation; renediation of any such problens not prevented; and
restoration of any tenporary wetland inpacts. A pre-construction
nmeeting was required to discuss construction nmethods, including
construction dewatering. Although PDL indicated that dewatering
woul d not be necessary for construction of the project, the Staff
Report recommended that a dewatering plan be submtted before any
dewat eri ng occurred and noted that PDL woul d have to obtain al
necessary Water Use authorizations, unless the work qualified for
a No-Notice Short-Term Dewatering permt pursuant to Rul e 40E-
20.302(3) or is exenpt pursuant to Rul e 40E-2.051.1

21. On February 8, 2006, SFWWD s Governi ng Board gave
notice of its intent to approve the anmended application with two
addi tional conditions that were added to the Staff Report: PDL
was required to apply for and receive a permt nodification for
t he roadway necessary to access the project (i.e., the road
| eading fromthe South Seas Resort main road to the proposed
drawbri dge), and the applicant for the road to the drawbri dge was
requi red to docunent that proposed construction was consi stent
with the design of the nmaster surface water nanagenent system

including | and use and site grading assunptions; and a per petual
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mai nt enance program for restored and preserved areas, including
renmoval of exotic and nui sance vegetation in excess of five
percent of total cover between regul ar nmai ntenance activities, or
such vegetation dom nating any one section, was required to
ensure integrity and viability. The parties interpreted the
first of the two additional conditions to nmean that construction
access to build the project would be via the new roadway and
dr awbr i dge.

22. On May 30, 2006, to address certain issues raised by
t he pendi ng challenge to SFWWD s intended action, PDL further
anended the application to substitute two wet retention ponds and
three dry retention ponds for the five dry detention ponds and to
make associ ated m nor changes to the proposed surface water
managenent systemls water quality treatnment nmethods to further
reduce water quality inpacts fromthe discharge of the system
into the adjacent preserved wetlands. 1In addition, in view of
di sagreenents anong the parties as to the ability of PDL's onsite
mtigation proposal to offset wetland inpacts, PDL offered to
increase offsite mtigation by purchasing as many additi onal
credits fromthe LPIWVB as necessary to conpletely offset wetland
i npacts, as determned by the Uniform Mtigation Assessnent
Met hodol ogy ( UVAM) .

D. Water Quantity | npacts

23. Pursuant to Rule 40E-4.301(1), an applicant nust

provi de reasonabl e assurance that the construction, alteration,

15



operation, maintenance, renoval or abandonnment of a surface water
managenment system
(a) wll not cause adverse water quantity
i npacts to receiving waters and adj acent
| ands;

(b) wll not cause adverse flooding to on-
site or off-site property;

(c) wll not cause adverse inpacts to
exi sting surface water storage and
conveyance capabilities.

24. Section 6.0 of the Basis of Review for Environnental
Resource Permt Applications Wthin the South Florida Water
Managenent District (BOR), entitled Water Quantity Criteria,
outlines the criteria that the applicant nust neet for water
quality at the project site.

25. As outlined in BOR Section 6.2, the off-site discharge
islimted to rates not causing adverse inpacts to existing off-
site properties.

26. The proposed surface water nmanagenent system consists
of a series of swales, dry retention, and then a wet retention
systemwith an outfall into the areas to the south. Odinarily,
stormvat er runoff eventually will be absorbed into the ground.
Any di scharge associated with the system typically only in
conjunction with major rain events, will flowinto a preserved
wetland that will be hydrologically connected to Bryant Bayou and
Pi ne Island Sound.

27. As outlined in BOR Section 6.2, the off-site discharge

rate is limted to historic discharge rates.
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28. As required by BOR Section 6.3, a stormevent of 3-day
duration and 25-year return frequency is used in conputing off-
site discharge rates.

29. As required by BOR Section 6.4, building floors nust be
at or above the 100-year flood el evations.

30. PDL conducted a hydrol ogi c anal ysis of the existing
condition of the property, analyzed the runoff patterns that
woul d result during the 25-year rainfall event and then conpared
t he devel opnent plan hydrol ogi ¢ anal ysis to the existing
condition. The conclusion was that the devel opnent plan would
not adversely affect offsite area.

31. PDL analyzed a series of stormconditions for the
protection of road el evations and the protection of finished
floors.

32. There are no off-site areas that contribute to runoff
t hrough this piece of property.

33. The proposed systemw || not cause adverse water
quantity inpacts to waters and adj acent |ands, flooding to onsite
or offsite properties, or adversely inpact existing surface water
storage and conveyance capabilities.

E. Water Quality Inpacts

34. Rule 40E-4.301(1)(e) requires an applicant to provide
reasonabl e assurances that the proposed project will not
adversely affect the quality of receiving waters so that State

wat er quality standards will not be viol ated.
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35. BOR Section 5.0 is entitled Water Quality Criteria.
BOR Section 5.1 states that projects shall be designed and
operated so that offsite discharges will neet State water quality
st andar ds.

36. BOR Section 5.2.1 requires that either retention or
detention, or both retention and detention be provided in the
overall systemin one of the follow ng three ways or equival ent
conbi nati ons thereof:

1. Wet detention volunme shall be provided
for the first inch of runoff fromthe
devel oped project, or the total runoff of
2.5 inches tinmes the percentage of
I npervi ousness, whichever is greater.

2. Dry detention volume shall be provided
equal to 75 percent of the above anounts
conputed for wet detention.

3. Retention volune shall be provided equal
to 50 percent of the above anobunts
conputed for wet detention. Retention
vol une included in flood protection
cal cul ations requires a guarantee of |ong
term operation and nai nt enance of system
bl eed- down ability.

37. BOR Section 5.9 states that all new drai nage projects
wi |l be evaluated based on the ability of the systemto prevent
degradation of receiving water and the ability to conformto
State water quality standards.

38. In the design of the system PDL proposed a series of
best managenent practices. The first is to treat runoff through
grassed swal e areas adj acent to buildings and sone of the

i nternal roadways. Fromthere, the water woul d di scharge through
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a series of dry retention areas where there would be further
removal and treatnent.

39. The water woul d discharge through a proposed wet
retention area prior to outfall under nore significant rainfal
events, southward into the preserved wetland area. Because of
t he hydrol ogi cal connection fromthere to Bryant Bayou and Pi ne
| sl and Sound, a nore detail ed eval uati on was conduct ed.

40. PDL's detail ed evaluation included source contro
measures. The first one is a construction pollution prevention
pl an. PDL al so proposed an urban storm water nmanagenent pl an.
PDL is going to provide guidance to property owners about
pesticide and fertilizer managenent control. The Applicant al so
submtted a street-sweepi ng proposal.

41. The design of the systemincorporates an additional 50
percent water quality treatnment volunme, over and above the
requi renents of the BOR

42. The wet retention system |ocated to the north of the
proposed outfall structure, incorporates subnmerged aquatic
vegetation. That is not a requirenment of the District. It is an
extra neasure that will renove additional |evels of pollutants
prior to outfall.

43. PDL proposed an urban stormwat er managenent plan. The
pl an requires annual inspection of the water managenent
facilities, and it nust be docunented that the systemis

functioning as originally designed and built.
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44, The stormwat er nanagenent systemis capable, based on
general |y accepted engi neering and scientific principles, of
functioni ng as proposed.

45. The stormwat er nanagenent system satisfies the
District's water quality criteria.

46. Petitioners and Intervenor criticized the nmethod used
by PDL's water quality consultant, Dr. Harvey Harper, for
projecting and evaluating water quality inpacts to be expected
from PDL's stormvater managenent design. They contended that the
so-cal | ed "Harper nethod" has been criticized by other experts,
none of whomtestified. Dr. Harper ably defended hinself agai nst
the criticismleveled at him He testified that nost if not al
of the conponents he has incorporated into his eval uati on net hod
are not new but rather have been accepted and used by experts in
his field for years. He also explained that he refined his
eval uation nethod in response to sone early criticismand that
the method he used in this case has been peer-reviewed and
accepted by the Departnent of Environnmental Protection for
eval uation of stormmvater design criteria. Wile sone of the
assunptions incorporated in his evaluation nethod are sinple
averages of a relatively small sanples, and soneti nmes averages of
averages, Dr. Harper was confident in the ability of his nethod
to accurately evaluate the expected water quality inpacts from
PDL's system \Wile there is potential for error in any

projection, Dr. Harper's evaluation provided reasonable
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assurances that utilization of PDL's proposed stornmater
managenent and treatnment nethod will not result in violation of
any State water quality standards or significantly degrade the
wat er quality of Bryant Bayou or Pine |Island Sound.

F. Value of Wetland and Surface Water Functi ons

47. In general, as part of the CHNE, the mangrove wetl ands
to be inpacted by the proposed ERP are very inportant. The CHNE
Coast Conservation Managenent Plan identifies three major threats
to the estuary and | ocal ecosystem fish and wildlife habitat
| oss; water quality degradation; and hydrol ogical alteration.
The plan calls for the preservation of mangroves within the CHNE
A wde array of wldlife uses the habitat in the vicinity of the
mangrove wetlands to be inpacted. The site is in an inportant
coastal fly-way for mgratory birds, including nunerous species
of waterfow and songbirds that m grate across the Cari bbean and
@ulf of Mexico to and from South and Central Anmerica. The
project area also provides habitat for several listed wildlife
species, including the American crocodile, wood stork, and West
| ndi an manat ee.

48. The mangrove wetlands that will be inpacted directly
and indirectly by the proposed ERP are in relatively good
condition and are very inportant due primarily to their |ocation
near Redfish Pass at the northern end of Captiva Island and to
their relationship to the rest of the relatively | arge area of

contiguous and relatively undi sturbed wetlands in Parcels A
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through E. These attributes nake them especially inportant as a
nursery ground for several valuable fish species.

49. Existing inpacts attributable to the spoil and ot her
di sturbances in the adjacent uplands, the northernnost extent of
t he sand/shell road, and the South Seas Pl antation/ Resort
devel opment to the west across the inlet to Bryant Bayou keep
t hese i npacted wetl ands from being of the very highest quality.

50. dearly, and obviously, the project will destroy and
fill 2.98 acres of these wetlands. Indirect (secondary) inpacts
to the adjacent preserved wetlands will result fromalteration of
hydrol ogy of the 2.98 acres of directly inpacted wetl ands.
| nstead of sheet-flow ng across the uplands on the northern tip
of Harbour Pointe into those wetl ands, surface water on the 5.24-
acre devel opnent project will be directed into a series of
swal es, to the dry retention ponds, and to the wet retention
ponds with an outfall to the adjacent preserved wetlands to the
south. Secondary inpacts fromthe Harbour Pointe project wll be
simlar to the existing secondary inpacts to the 2.98 acres
attributable to the adjacent spoil and the South Seas
Pl ant ati on/ Resort devel opnent, if not sonewhat greater due to the
absence of any buffer like the inlet.

51. On the other hand, PDL's mtigation proposal wll
restore .7 acre of wetlands where the northern end of the north-
sout h sand/ shell road now exists. Eventually, the restored

wet | and woul d be expected to becone an extension of the existing,
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adj acent red and basin black mangrove forest. |In addition, the
resulting inproved hydrol ogi c connection to Pine Island Sound

w || enhance the value of functions in the preserved wetl ands,

i ncl udi ng possi bly expanding the existing fish nursery and maki ng
it accessible to fish larvae and juvenile fish entering fromthe
east as well as fromthe west via Bryant Bayou.

52. There was nuch debate during the hearing as to whether
the sand/shell road is natural or man-nmade and whether it is
reduci ng what otherwi se would be the natural tidal and hydrol ogic
connection between the wetlands to the west of the road and Pi ne
| sl and Sound. As indicated, a prior owner added fill material to
the natural sand and shell bermin the 1950's and 1960's to
create better vehicular access. See Finding 9, supra. The
evi dence was reasonably persuasive that those nan-made changes
have altered hydrol ogy and tidal connection to sone extent and
that the restoration project wll enhance the value and functions
of the preserved wetlands to sone extent.

53. Inpacts to the value of wetland and surface water
functions, and corresponding mtigation for inpacts, are required
to be assessed using UMVAM  See Fla. Adm n. Code R 62-345.100.
VWiile the mtigation assessnent nethod m ght be uniform its

application and results are not. Three different experts used

UMMM with differing results. SFWD s expert, M. Cronyn, and
PDL's consultants, Kevin L. Erwin Consulting Ecol ogist, Inc.

(KLECE), conferred after their initial assessnents, resulting in
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changed results by both (as well as correction of errors in
initial scoring by M. Cronyn.) Dave Ceilley, an expert for
Petitioners and Intervenor, scored the 2.98 acre inpact area
significantly higher in its current state than the final score of
either M. Cronyn or KLECE, resulting in a higher functional |oss
fromits destruction and filling. He also gave no credit for
restoration of the sand/shell road, in contrast to KLECE and

M. Cronyn, and scored PDL's mtigation proposal as it affected
36.6 acres of preserved wetlands (essentially, Parcel A as a
functional |loss instead of a functional gain, as scored by KLECE
and M. Cronyn. M. Ceilley also scored PDL's mitigation
proposal as it affected 24.5 acres of preserved wetl ands (Parcel
B) as a functional loss instead of a functional gain, as scored
by KLECE and M. Cronyn. Finally, he gave no credit for
preservation of Parcels A through E via a conservation easenent
because he was under the m staken inpression that the |and

al ready was under a conservation easenent in favor of Lee County.
(Actually, PDL had agreed to preserve 65 acres of mangrove forest
inreturn for the right to devel op Harbour Pointe, although a
conservati on easenent actually was inposed on only about six
acres. Although not identified, the 65 acres probably woul d have
i ncluded the preserved wetlands in the proposed ERP.) M. Cronyn
gave credit for preservation of Parcels B through E. KLECE did
not claimcredit, because KLECE did not think it was necessary,

but KLECE accepts M. Cronyn's assessnent of those parcels.
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54. M. Ceilley's recent onsite field work was extrenely
limted, and nuch of his assessnent was based general know edge
of the area and dated (14-year old) onsite field work. In
addition, this was the first "real-life" UMAM assessnent
performed by M. Ceilley. H's only other use of UVAM was for
practice in training. Finally, his assessnent was entirely
i ndependent wi thout the input of any other consultants to aid
him 1In contrast, both KLECE and M. Cronyn had extensive prior
experience using UMAM I n addition, KLECE functioned as a three-
man teamin performng its UVAM assessnents and tal ked out any
initial discrepancies and di sagreenents (albeit with M. Erwn
being the final arbiter). KLECE and M. Cronyn al so consulted
wi th one another, as well as experts in other related fields
before finalizing their respective UVAM assessnents. KLECE was
able to draw on field work conducted during over 200 man- hours
onsite in recent years. Wile KLECE was the retained consultant
and agent for the applicant in this case, M. Ceilley conceded
that M. Erwin adheres to high ethical standards.

55. Petitioners and Intervenor were critical of credit
given in the UVAM assessnents perforned by M. Cronyn for
preservation of Parcels B through E. (KLECE did not claimcredit
for their preservation in its UVAM assessnent.) Petitioners and
I ntervenor contend that PDL al ready has agreed to preserve the
wetl ands in those parcels in return for the ability to utilize

the remaining 24 residential units of devel opnment rights at
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Har bour Pointe and that devel opment of the Chadw ck Mound is
unlikely. Actually, as found, PDL's agreenent with the County
only specified six of the 65 acres of wetlands to be preserved.
Besi des, the preserved wetlands in the proposed ERP woul d

i npl enent the agreenent with the County. As for the Chadw ck
Mound, preservation w thout the proposed ERP is not a certainty,
al t hough residential devel opnent there would be difficult now
that its existence is comopn know edge. In any event, the
relative unlikelihood of devel opnent in Parcels A through E
especially after devel opnent of 24 units at Harbour Pointe, was
taken into consideration by M. Cronyn in determ ning the anount
of credit to be given for their preservation.

56. Taking all the evidence into account, M. Cronyn's UVAM
assessnent of the value of wetland functions with and w thout the
proposed ERP are accepted. According to his assessnent, the
proposed ERP will result in a functional |oss of .34 functional
uni ts, neaning an equival ent anount of mtigation credit would
have to be purchased fromthe LPIWMB to offset wetland inpacts.
Based on the functional assessnent used to permt that mtigation
bank, approximately an additional .9 of a mtigation bank credit
woul d be needed, in addition to the .11 already offered.

57. The evidence as to cunul ative inpacts did not clearly
define the pertinent drainage basin. Logically, the pertinent
drai nage basin either would enconpass all land draining to

surface waters connected to Pine |Island Sound, which woul d
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include Little Pine Island, or would be limted to the | and that
is subject to the proposed ERP. If the forner, all offsetting
mtigation would be within the sane drai nage basin. |If the
|atter, there would be no cunul ative inpacts, since the proposed
ERP woul d conplete all devel opnent.

G Reduction and Elimnation of Wetland | npacts

58. According to BOR Section 4.2.1.1, if a proposed surface
wat er managenent systemw || result in adverse inpacts to wetland
or other surface water functions such that it does not neet the
requi renents of Sections 4.2.2 through 4.2.3.7, the District nust
consi der whet her the applicant has inplenented practicabl e design
nodi fications to reduce or elimnate such adverse inpacts. The
term"nodification" does not nmean not inplenenting the systemin
sonme form or requiring a project that is significantly different
in type or function, such as a conmercial project instead of a
residential project. Elimnation and reduction also does not
require an applicant to suffer extrenme and di sproportionate
har dshi p--for exanple, having to construct a ten mle-long bridge
to avoid half an acre of wetland inpacts. However, Anita Bain,
SFWWD s director of ERP regulation, agreed that, in interpreting
and applying BOR Section 4.2.1.1, "the nore inportant a wetl and
is the greater extent you would require elimnation and reduction
of i npact."”

59. As reflected in Findings 17-19, supra, PDL explored

several design nodifications in order to reduce and elimnate
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i npacts to wetland and ot her surface water functions. However,
several options for further reducing and elimnating wetl and
i npacts were declined.

60. PDL declined to elimnate the swi nm ng pool and nove
one or nore buildings to the pool's location at the extrene
northern tip of Harbour Pointe because that woul d not be a
practicabl e neans of reducing the Harbour Pointe footprint.
First, the undisputed testinony was that a residential building
could not be sited as close to the water's edge as a sw nmm ng
pool could. Second, because it would block the view from sone of
Meristar's residential properties, and Meristar has the | egal
right to approve or disapprove PDL's devel opment on Har bour
Poi nt e.

61. PDL declined to reduce the nunber of buil dings because,
w t hout al so reduci ng the nunber and/or size of the residential
units, reducing the nunber of buildings would make it difficult
if not inpossible to acconmmopdate all cul-de-sacs required by Lee
County for use by energency vehicles and neet parking needs
beneath the buildings, as proposed. (In addition, it would
reduce the nunber of prime corner residential units, which are
nore mar ketabl e and profitable.)

62. PDL declined to further reduce unit size because a
further reduction to 2,000 square feet would only reduce the
footprint of the six proposed buildings by a total of 5,000

square feet--less than a ninth of an acre. Reducing unit size to
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much |l ess than 2,000 square feet would make it difficult if not
i npossi ble to market the condos as "luxury" units, which is what
PDL says "the market" is demanding at this tine (and al so what
PDL woul d prefer, since it would maximze PDL's profits for the
units.) But it was not proven that smaller condos could not be
sold at a reasonable profit.

63. PDL declined to reduce the nunber of condo units at
Har bour Pointe (while maintaining the conservati on easenent on
the remai nder of PDL's acreage, which would not allow PDL to
develop all of the 24 dwelling units it wants to develop and is
entitled to develop on its 78 acres, according to Lee County).
However, it was not proven that such an option for further
reduci ng and elimnating wetland i npacts would not be technically
f easi bl e, woul d endanger |ives or property, or would not be
econom cal |y vi abl e.

64. Wth respect to economc viability, SFWD generally
does not exam ne financial statenments or profit-and-loss pro
formas as part of an analysis of a site plan's econom c
viability. This type of information is rarely provided by an
applicant, and SFWD does not ask for it. As usual, SFWD s
reduction and elimnation analysis in this case was conducted
wi t hout the benefit of such information. Rather, when PDL
represented that any reduction in the nunber of units would not
be econom cally viable, SFWD accepted the representation,

judging that PDL had done enough elimnation and reduction based
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on the anount of wetland inpacts conpared to the anount of
wet | ands preserved, in conparison with other projects SFWWD has
eval uated. As Ms. Bain understands it, "it's alnost |ike we know
it when we see it; in that, you wouldn't ask an applicant to
build a ten-mle bridge to avoid a half an acre wetl and i npact,
so sonething that's so extrene that's obvious, rather than how
much profit would a particular applicant make on a particul ar
project."”

65. Al though SFWWD did not inquire further into the
economc viability of nodifications to reduce and elimnate
wet | and and surface water inpacts, Petitioners and Intervenor

rai sed the issue and di scovered sone profit-and-I1oss pro fornas

that were presented and addressed during the hearing.

66. A pro forma prepared in August 2003 projected a profit
of $2.79 mllion for the first 8 of 12 units and an additi onal
$1.72 mllion profit on the next four units (taking into account
construction of a drawbridge and road to the west at a cost of
$1.8 mllion). This would result in a total profit of $4.51
mllion, |ess $800,000 for a reserve to pay for maintenance of
the drawbridge (which PDL said was required under tinmeshare
| aws) .

67. Another pro forma prepared in February 2004 projected
profits of $11.99 nmillion on 16 "big-sized" units (3,000 square
feet), $11.81 mllion on 20 "m d-sized" units (2,200 square

feet), and $13.43 mllion on 24 "m xed-size" units (16 "m d-
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sized" and 8 "small-sized" at 1,850 square feet), all taking into
account the construction of the drawbridge and road at a cost of
$1.8 million.

68. After production of the earlier pro formas during

di scovery in this case, PDL prepared a pro forma on June 7, 2006
The 2006 pro fornma projected net profit to be $4.9 mllion,
before investnment in the property. However, PFL did not make its
investnment in the property part of the evidence in the case. 1In
addition, Petitioners and Intervenor questioned the validity of
the 2006 pro forma. PDL answered sonme of the questions better

t han ot hers.

69. To arrive at the projected net profit, PDL projected
significantly (33% higher construction costs overall. The cost
of the drawbridge and road to the west was projected to increase
from$1l.8 mllion to $2.5 million. Based on its experience, PDL
attributed the increase in part to the effect of rebuilding
activity after Hurricane Charlie and in part to the effect of
Sani bel Causeway construction (both increased overwei ght charges
and limtations on when construction vehicles could cross the
causeway, resulting construction work having to be done at night,
at a significantly higher cost). At the hearing, PDL did not
present any up-to-date market surveys or other supporting
informati on on construction costs, and the Sani bel Causeway
construction is expected to be conpl eted before construction on

t he Harbour Pointe project would begin. In addition, wthout a
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full enough explanation, PDL replaced the bridge operation and
mai nt enance reserve of $800, 000 with an unspecified bridge
reserve fund of $2 mllion

70. On the revenue side of the 2006 pro formm, gross sales
of $1.9 mllion per unit were projected, which is |less than PDL
was projecting per square foot in February 2004, despite the
assuned i ncreased construction costs. PDL also attributes this
to the effects of Hurricane Charlie. Again, there were no narket
surveys or other information to support the pricing assunptions.
Besi des predicting |ower price potential, the 2006 pro forma
deducts a pricing contingency of $2.3 mllion.

71. PDL did not calculate or present evidence on whether it
could make a profit building and selling 16 or 20 units, thereby
elimnating a building or two (and perhaps sonme road and
stormwater facility requirenents) fromthe project's footprint.
The absence of that kind of evidence, conbined with the
unanswer ed questions about the 2006 pro forma for the nmaxi num
nunmber of units PDL possibly can build, constituted a failure to
gi ve reasonabl e assurance that wetland and surface water inpacts
woul d be reduced and elimnated by design nodifications to the
extent practicable, especially given the very high inportance of
t he wetl ands bei ng i npact ed.

H. Public I nterest Test

72. An ERP applicant who proposes to construct a system

|l ocated in, on, or over wetlands or other surface waters nust
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provi de reasonabl e assurances that the project will *“not be
contrary to the public interest, or if such an activity
significantly degrades or is within an Qutstanding Florida Water,
that the activity wll be clearly in the public interest.”

8§ 373.414(1)(a), Fla. Stat.; Rule 40E-4.302(1)(a); and SFWD BOR
Section 4.2.3. This is known as the “Public Interest Test,” and
is determ ned by bal ancing seven criteria, which need not be

wei ghted equally. See Lott v. Gty of Deltona and SIRWD, DQOAH

Case Nos. 05-3662 and 05-3664, 2006 Fla. Div. Adm Hear. LEXI S
106 (DOAH 2006). The Public Interest criteria are as foll ows:

i. Wiether the activity will adversely affect the
public health, safety or welfare or the property of others.

73. There are no property owners adjacent to the site, and
the cl osest property owners to the site are |ocated across the
inl et which connects Bryant Bayou to Pine Island Sound. Wile
mangr ove wetl ands generally provi de maxi num protection from
hurricanes, it does not appear fromthe evidence that existing
condi tions woul d provide appreciably nore protection that the
conditions contenplated by the proposed ERP. O herw se, the
project would not adversely affect the public health, safety or
wel fare, or property of others.

ii. Wether the activity will adversely affect the

conservation of fish and wildlife, including endangered or
t hreat ened species, or their habitats.

74. The proposed ERP would inpact (fill and destroy) 2.98
acres of very inportant, high quality nmangrove wetlands. Even

with the restoration or creation of .7 acre of probable forner
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wet | ands and i nprovenents in the hydrol ogi c connection of the

36. 5-acre preserved wetland (Parcel A) to Pine Island Sound, the
proposed ERP probably will have a negative effect on the
conservation of fish and wildlife, including |listed species.
However, the negative effect would not be considered "adverse" if
the elimnation and reduction requirenents of BOR 4.2.1.1 are
met .

iii. Wether the activity will adversely affect navigation
or the flow of water or cause harnful erosion or shoaling.

75. The proposed drawbridge will be constructed over the
inl et connecting Bryant Bayou with Pine Island Sound, a distance
of approximately 65 feet. Boaters use the inlet for navigation.
However, by its nature, a drawbridge allows for and not adversely
af fect navigation. The proposed ERP does not contain specifics
on operation of the drawbridge, but PDL's consultant, M. Erw n,
testified that there would be no adverse effect on navigation,
assum ng that the bridge would remain in the open position
bet ween use for crossings by road. The drawbridge woul d not
adversely affect the flow of water or cause harnful erosion or
shoal i ng.

iv. Wether the activity will adversely affect the fishing

or recreational values or marine productivity in the vicinity
of the activity.

76. The question whether the proposed ERP will adversely
affect fishing or recreational values is informed by both the
UMAM functi onal assessment and the reduction and elimnation

analysis. If inpacts to wetlands and surface waters are reduced
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and elimnated, and offset by mtigation, there should be no
significant adverse effects on fishing and recreational val ues.

v. \Whether the activity will be of a tenporary
or permanent nature.

77. The proposed devel opnent is permanent in nature.

vi. \Wether the activity will adversely affect or wll
enhance significant historical and archaeol ogi cal resources
under the provisions of Section 267.061, Florida Statutes.

78. There are no significant archaeol ogi cal resources on
t he Harbour Pointe project site. Although shell scatter left by
the Cal usa | ndi ans has been found on Parcel A they have been
evaluated in the permt application process by Corbett Torrence,
an archeol ogist, and found to be of |imted historical or
archaeol ogi cal value. The reduced scope of the project avoids
nost of these areas. The proposed ERP will, however, enhance
significant archaeol ogi cal resources by placing a conservation
easenent on Parcel C, which is the site of the Chadw ck Mund,
one of the largest Calusa Indian nmounds in Lee County. Further
studies of this site could lead to a nmuch better understandi ng of
the Calusa culture. This Indian nmound is a very val uable
historical treasure, and its protection through inclusion in a
conservation easenment is very much in the public interest.

vii. The current condition and relative value of functions
bei ng perfornmed by areas affected by the proposed activity.

79. This subject also was considered in the reduction and
elimnation analysis and in the UVMAM functional assessnent. As

in the Findings the current condition and relative value of the
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functions being perfornmed by the areas affected by the proposed
activity are very valuable. That is why the reduction and
elimnation analysis is particularly inportant in this case.
Assum ng appropriate reduction and elimnation, mtigation
according to the UMAM assessnent can of fset unavoi dabl e inpacts
to the functions perforned by the areas affected by the proposed
activity.

|. Standing of CCA, SCCF, and CSWF

80. CCA, SCCF, and CSW each has at |east 25 current
menbers residing wwthin Lee County and was formed at | east one
year prior to the date of the filing of PDL's application.

81. CCA' s mssion statenent includes protection of "our

residents' safety, the island ecol ogy, and the uni que island

anbi ence . CCA also is dedicated to "preserving and
expandi ng, where possi ble, the anobunt of native vegetation on
Captive Island" and preservation of natural resources and

wi ldlife habitat on and around Sani bel and Captiva I sl ands.

82. SCCF's mission is the preservation of natural resources
and wildlife habitat on and around Sani bel and Captiva. It
manages just over 1,800 acres of preserved | ands, including
mangrove forest habitat simlar to that being proposed for
devel opnent by PDL. Managenent activities involve invasive non-
native plant control, surface water managenent, prescribed

burni ng, native plant habitat restoration and wildlife

nmoni t ori ng.
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83. CSW's purpose is to sustain and protect the natural
envi ronnent of Sout hwest Florida through policy advocacy,
research, | and acquisition and other |awful nmeans. |Its four core
prograns are: environnental education; scientific research;
wildlife rehabilitation; and environnental policy.

84. O CCA's 464 nmenbers, approximately 115 live wthin the
boundari es of South Seas Plantation/Resort. Approximtely 277 of
SCCF' s 3,156 nenbers live on Captiva Island, and 40 live within
t he boundaries of South Seas Plantation/ Resort.

85. The nmenbers of CCA and SCCF who own property on Captiva
Island rely on the mangrove systens for protection from storns.

86. A substantial nunber of the Captiva Island residents
and the other nenbers of CCA and SCCF engage in recreational
activities in the vicinity of PDL's property, including boating,
fishing, bird-watching, wildlife observation, and nature study
that woul d be adversely affected by significant water quality and
wet | and i npacts fromthe proposed ERP

87. CSW has 5,600 fam |y nenberships, approximately 400 in
Lee County, and 14 on Sani bel. No nenbers live on Captiva
| sland. There was no evidence as to how many of CSWF s nenbers
use the natural resources in the vicinity of the proposed ERP for
recreational purposes or otherwise would be affected if there are

water quality and wetland inpacts fromthe proposed ERP
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CONCLUSI ONS OF LAW

J. Standing of CCA SCCF, and CSWF

88. Under Section 403.412(6), Florida Statutes:

Any Florida corporation not for profit which
has at | east 25 current nenbers residing
within the county where the activity is
proposed, and which was forned for the

pur pose of the protection of the environnent,
fish and wildlife resources, and protection
of air and water quality, may initiate a
heari ng pursuant to s. 120.569 or s. 120.57,
provi ded that the Florida corporation not for
profit was fornmed at |least 1 year prior to
the date of the filing of the application for

a permt, license, or authorization that is
the subject of the notice of proposed agency
acti on.

It is concluded that use of virtually the identical statutory

| anguage i s not mandatory for standing under this statute and
that CCA, SCCF, and CSW all neet the requirenents for standing
under this statute.

89. Party status under Sections 120.569 and 120.57, Florida
Statutes, also can be based on proof that "substantial interests
will be affected by proposed agency action.”™ § 120.52(12)(b),
Fla. Stat. This requires proof of "an injury in fact which is of
sufficient inmmediacy and is of the type and nature intended to be
protected" by the substantive law. § 403.412(5), Fla. Stat. See

al so Agrico Chemical Co. v. Dept. of Environnmental Reg., 406

So. 2d 478 (Fla. 2d DCA 1981). An organi zation |ike CCA SCCF
and CSWF may al |l ege and prove either that its own substanti al
interests or those of a substantial nunber of its nmenbers will be

affected. See Florida Hone Builders Ass'n v. Dept. of Labor and
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Enpl oynment Security, 412 So. 2d 351 (Fla. 1982); Far mworker

Ri ghts Organi zation, Inc. v. Dept. of Health, etc., 417 So. 2d

753 (Fla. 1st DCA 1982). In addition, Section 403.412(5),
Florida Statutes, provides:

No denonstration of special injury different

in kind fromthe general public at large is

required. A sufficient denonstration of a

substantial interest may be made by a

petitioner who establishes that the proposed

activity, conduct, or product to be |icensed

or permtted affects the petitioner's use or

enjoynent of air, water, or natural resources

protected by this chapter.
CCA and SCCF made a sufficient denonstration under this statute
that the proposed ERP will affect the use or enjoynent of water
and natural resources protected by Chapter 403 by a substanti al
nunber of nenbership of those organizations. As a result, they
al so proved standi ng under Sections 120.569 and 120.57, Florida
St at ut es.

90. CSW did not initiate a proceedi ng under Section

403. 412(6), but it filed a verified petition to intervene and
al so has standing to intervene under Section 403.412(5), Florida
Statutes, as PDL concedes. CSWF did not prove standi ng under
Sections 120.569 and 120.57, Florida Statutes.

K. Burden of Proof

91. This is a de novo proceedi ng designed to fornmulate

final agency action. See Florida Departnent of Transportation v.

J.WC. Company, Inc., 396 So. 2d 778, 786-787 (Fla. 1st DCA

1981); and 8 120.57(1)(k), Fla. Stat. As an ERP applicant, PDL
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has the ultimate burden of proof and burden of persuasion. See

J.WC. Conpany, Inc., 396 So. 2d at 786-789. 1In light of the

evi dence presented in this case, the option suggested in the

J.WC. case to shift the burden of presenting evidence was not

usef ul .

L. ERP Criteria

92. The permtting criteria for PDL's proposed project are
found in Parts | and IV of Chapter 373, Florida Statutes, Florida
Adm ni strative Code Chapter 62-345, Florida Adm nistrative Code
Rul es 40E-4. 301 and 40E-4. 302, and the BOR, which is adopted by
reference in Rule 40E-4.091(1)(a). For its proposed project to
be permtted, PDL nmust give reasonabl e assurance of conpliance
wth those criteria. |ssuance of an ERP nmust be based solely on

conpliance with applicable permt criteria. See Council of the

Lower Keys v. Charley Toppino & Sons, Inc., 429 So. 2d 67 (Fla.

3d DCA 1983).
93. Reasonabl e assurance contenpl ates a substanti al
i kelihood that the project wll be successfully inplenented.

See Metropolitan Dade County v. Coscan Florida Inc., 609 So. 2d

644 (Fla. 3d DCA 1992). Absolute guarantees are not necessary,
and a permt applicant is not required to elimnate all contrary
possibilities or address inpacts that are only theoretical and

cannot be neasured in real life. See Cty of Sunrise v. |ndian

Trace Community Devel opnent District, et al., DOAH Case No. 91-

6036, 1991 Fla. ENV LEXIS 6997, 92 ER FALR 21 (DOAH 1991, SFWWD
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1992); Manasota-88 Inc. v. Agrico Chem cal Co. and Departnent of

Envi ronnment al Regul ati on, DOAH Case No. 87-2433, 1990 Fl a. ENV

LEXI'S 38 (DER 1990).

94. Rule 40E-4.301(1)(a)-(c) requires the applicant to
provi de reasonabl e assurance that the construction, alteration,
oper ati on, maintenance, renoval, or abandonnent of a surface
wat er nmanagenent system

(a) wll not cause adverse water quantity
i npacts to receiving waters and adj acent

| ands;

(b) wll not cause adverse flooding to on-
site or off-site property; and

(c) wll not cause adverse inpacts to

exi sting surface water storage and conveyance
capabilities;

As found, PDL net its burden of providing reasonabl e assurances
to satisfy Rule 40E-4.301(1)(a)-(c).

95. Rule 40E-4.301(1)(d) and BOR Section 4.2.2 require an
applicant to provide reasonabl e assurance that the construction,
alteration, operation, nmaintenance, renoval, or abandonnment of a
surface water nmanagenment systemw ||l not adversely inpact the
val ue of functions provided to fish and wildlife and |isted
speci es by wetlands and ot her surface waters. BOR Section
4.2.2.3 provides that the value of wetland functions is to be
determ ned by considering the wetland s: (a) condition; (b)
hydrol ogi ¢ connection; (c) uniqueness; (d) location; and (e) fish
and wildlife utilization. Additionally, the applicant mnust

provi de reasonabl e assurance that the activity will not change
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t he hydroperiod of the wetland so as to adversely affect wetl and
functions pursuant to BOR Section 4.2.2.4.

96. As found, the 2.98 acres of mangrove wetlands that w |
be inpacted currently are of high quality and are very inportant.
PDL contends that their proximty to spoil-created uplands and
residential devel opnent across the inlet to Bryant Bayou keep
them from being of the very highest quality. However, secondary
inpacts of a simlar nature wll adversely affect existing very
high quality wetlands i medi ately adjacent and to the south of
the directly-inpacted 2.98 acres, subject to inprovenents
resulting fromthe mtigation plan to restore .7 acre of wetl ands
where the shell/sand road now exi sts.

97. Mtigation proposals to offset environnental inpacts
are governed Section 373.414, Florida Statutes. Specifically,
Section 373.414(1)(b) states:

If the applicant is unable to otherw se neet
the criteria set forth in this subsection

t he governing board or the departnment, in
deciding to grant or deny a permt, shal
consi der neasures proposed by or acceptable
to the applicant to mtigate adverse effects
that nay be caused by the regulated activity.
Such neasures nmay include, but are not
limted to, onsite mtigation, offsite
mtigation, offsite regional mtigation, and
t he purchase of mtigation credits from
mtigation banks permtted under s. 373.4136.
It shall be the responsibility of the
applicant to choose the formof mtigation.
The mtigation nust offset the adverse
effects caused by the regulated activity.

98. Additionally, Section 373.414(18), Florida Statutes,

states, in pertinent part:
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The departnent and each water nmanagenent
district responsible for inplenentation of
the environnental resource permtting program
shal |l develop a uniformmtigati on assessnent
met hod for wetl ands and ot her surface

waters. . . . The rule shall provide an

excl usi ve and consi stent process for

determ ning the amount of mtigation required
to offset inpacts to wetlands and ot her
surface waters, and, once effective, shal
supersede all rules, ordinances, and vari ance
procedures from ordi nances that determ ne the
anount of mtigation needed to offset such

i npacts. Once the departnent adopts the
uniformmtigation assessnent nmethod by rule,
the uniformmtigation assessnent nethod
shal |l be binding on the departnent, the water
managenent districts, |ocal governnents, and
any ot her governnental agencies and shall be
the sole neans to determ ne the anmount of
mtigation needed to offset adverse inpacts
to wetl ands and other surface waters and to
award and deduct mtigation bank credits.

: It shall be a goal of the departnent
and wat er managenent districts that the
uniformmtigati on assessnent mnet hod

devel oped be practicable for use within the
timeframes provided in the permtting process
and result in a consistent process for
determining mtigation requirenents. It

shal | be recogni zed that any such nethod
shall require the application of reasonable
scientific judgnment. The uniformmtigation
assessnment met hod nust determ ne the val ue of
functions provided by wetlands and ot her
surface waters considering the current
conditions of these areas, utilization by
fish and wildlife, |ocation, uniqueness, and
hydr ol ogi ¢ connection, and, when applied to
mtigation banks, the factors listed in s.
373.4136(4). The uniformmtigation
assessnment method shall al so account for the
expected tine-lag associated with offsetting
i npacts and the degree of risk associated
with the proposed mtigation. The uniform
mtigation assessnent nmethod shall account
for different ecological communities in
different areas of the state.
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Thus, the UMAM devel oped under Section 373.414(18), Florida
Statutes, is the only allowable way to evaluate the wetl and

i npacts of a project and determne the required mtigation. The
applicant has commtted to conpensate for any functional |oss
determ ned by UMAM by purchasing additional mtigation bank
credits fromthe LPIWB, which is specifically allowed by Section
373.414(1)(a)(7), Florida Statutes, and Rule 62-345.100(2).

99. Additionally, pursuant to Rule 40E-4.301(3), an
applicant’s proposed mtigation nust neet the requirenents of BOR
Sections 4.3 through 4.4.13.5. PDL's proposal to renove existing
shel | /sand road, restore wetlands there, place a conservation
easenent on 72.8 acres, including the conservation of the Cal usa
| ndi an mound on Parcel C, and the purchase of mtigation bank
credits neet those mtigation requirenents.

100. Rule 40E-4.301(1)(e) requires that an applicant
provi de a reasonabl e assurance that the surface water managenent
system

[Will not adversely affect the quality of
receiving waters such that the water quality
standards set forth in Chapters 62-4, 62-302,
62-520, 62-522 and 62-550, F.A. C., including
any antidegradation provisions of paragraphs
62-4.242(1)(a) and (b), subsections 62-
4.242(2) and (3), and Rule 62-302. 300,

F.A C., and any special standards for

Qut standi ng Fl orida Waters and Qut st andi ng
Nat i onal Resource Waters set forth in

subsections 62-4.242(2) and (3), F.AC, wll
be vi ol at ed.
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Additionally, BOR Sections 5 and 4.2.4 require the applicant to
provi de reasonabl e assurances regardi ng the short-term and | ong-
termwater quality inpacts associated with the system

101. Assum ng construction access by the road and bridge to
be constructed, and no construction dewatering, the project wll
not create short-termwater quality inpacts, as the permt
provides for a turbidity control plan, the placenent of silt
screens or other sediment control neasures, and buffers.

(Wthout those assunptions, short-termwater quality woul d have
to be re-evaluated.)

102. Regarding long-terminpacts, PDL provided reasonable
assurances through the unrebutted expert testinony of Dr. Harper
and Dr. Mssinmer that any discharge into the wetland area would
not increase the levels of nitrogen or phosphorus, both of which
naturally occur in the wetland and the surroundi ng waters, and
that the anbient water quality of Pine Island Sound is not of
hi gher quality than any di scharge which will occur fromthe site.
This testinony provided reasonabl e assurance that any di scharge
fromthe project that eventually flows into Pine Island Sound
will not violate any water quality or significantly degrade
receiving waters. As a result, it was not necessary for PDL to

affirmatively denonstrate that the proposed activity is "clearly

in the public interest,” or that "existing anbient water quality’
will not be | owered, as woul d have been required under Rule 62-

4.242(2)(a)2. if the activity were in, or significantly degraded,
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an OFW Finally, the applicant provided reasonabl e assurance
that there would be no long-termturbidity violations or erosion.

103. Rule 40E-4.301(1)(f) requires that an applicant
provi de reasonabl e assurance that the surface water nmanagenent
system“[wil|l not cause adverse secondary inpacts to the water
resources.” In assessing secondary inpacts, BOR Section 4.2.7
requires the District to evaluate inpacts to wetland and surface
wat er functions, water quality, upland habitat for aquatic or
wet | and- dependent |isted species, and historical and
archeol ogi cal resources. Wth the required turbidity control
pl an, the placenent of silt screens or other sedinent control
measures, and buffers, reasonabl e assurance was provided that
there will be no net secondary inpacts to the water resources as
a result of the proposed ERP. Additionally, BOR Section 4.2.7
allows applicants to propose mtigation where secondary i npacts
cannot be avoided. As indicated, use of the mandatory UVAM
established that PDL's proposed mtigation, plus approximtely an
additional .9 of LPIWMB credit, would offset inpacts, including
secondary inpacts, and satisfy the requirenents of Rule 40E-
4.301(1)(f).

104. Rule 40E-4.301(1)(g) requires that an applicant
provi de reasonabl e assurance that the surface water managenent
system“[will not adversely inpact the naintenance of surface or

ground water |levels or surface water flows established pursuant
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to Chapter 373.042, F.S.” Because of the intertidal nature of
the area affected, this rule is inapplicable.

105. There are no works of the District within the Harbour
Poi nt e devel opnent area; therefore, Rule 40E-4.301(1)(h) is
satisfied.

106. Rule 40E-4.301(1)(i) requires that an applicant
provi de reasonabl e assurance that the surface water nmanagenent
system“[wil|l be capable, based on generally accepted
engi neering and scientific principles, of being perforned and of
functioning as proposed.” The unrebutted expert testinony of
Drs. Harper and Mssiner, David WIlens, and Ant hony Waterhouse
provi ded reasonabl e assurance that the project will satisfy Rule
40E-4.301(1) (i).

107. Rule 40E-4.301(1)(j) requires that an applicant
provi de reasonabl e assurance that the surface water managenent
system“[w]il|l be conducted by an entity with the sufficient
financial, |legal and adm nistrative capability to ensure that the
activity will be undertaken in accordance with the terns and
conditions of the permt, if issued.” PDL satisfied Rule 40E-
4.301(1)(j)-

108. Because the project is not |ocated in a special basin
or geographic area as established in Rule 40E-41, the project

nmeets the requirenents of Rule 40E-4.301(1) (k).
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109. Rule 40E-4.301(2) is inapplicable in this case because
it only applies when the receiving waters do not neet anbient
wat er quality standards.

110. Rule 40E-4.301(3) provides that the determ nation
whet her reasonabl e assurance has been provided includes the
provisions for elimnation and reduction of inpacts contained in
the BOR BOR Section 4.2.1 provides the governing criteria
regarding the elimnation or reduction of inpacts for a proposed
project as follows:

The degree of inpact to wetland and ot her
surface water functions caused by a proposed
system whether the inpact to these functions
can be mtigated and the practicability of
design nodifications for the site, as well as
alignnment alternatives for a proposed |inear
system which could elimnate or reduce

i npacts to these functions, are all factors
in determ ning whether an application will be
approved by the District. Design

nodi fications to reduce or elimnate adverse
i npacts nust be explored, as described in
subsection 4.2.1.1. Any adverse inpacts
remai ni ng after practicabl e design
nodi fi cati ons have been inpl emented may be
offset by mtigation as described in
subsections 4.3 - 4.3.9. An applicant may
propose mtigation, or the District may
suggest mtigation, to offset the adverse

i npacts caused by regul ated activities as
identified in sections 4.2 - 4.2.8.2. To
receive District approval, a system cannot
cause a net adverse inpact on wetl and
functions and other surface water functions
which is not offset by mtigation.

The rel evant portion of Basis of Review Section 4.2.1.1 provides
in pertinent part:

The term "nodi fication" shall not be
construed as including the alternative of not
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i npl ementing the systemin some form nor
shall it be construed as requiring a project
that is significantly different in type or
function. A proposed nodification which is
not technically capable of being done, is not
econonmically viable, or which adversely
affects public safety through the
endangernment of |ives or property is not
consi dered "practicable". A proposed
nodi fi cati on need not renove all economc

val ue of the property in order to be

consi dered not "practicable". Conversely, a
nodi fi cati on need not provide the highest and
best use of the property to be "practicable".
I n determ ni ng whet her a proposed

nodi fication is practicable, consideration
shal|l also be given to the cost of the

nodi fication conpared to the environnenta
benefit it achieves.

111. As found, while PDL nmade several nodifications to its
proposed project that reduced and elimnated wetland inpacts, it
di d not provide reasonabl e assurance that wetland inpacts were
reduced and elimnated to the extent practicable.

112. PDL clainms that it began its inpact
el i m nation/reduction process in 1973 when Mariner filed an
application with Lee County for the right to develop 912 dwelling
units on its 310 acres instead 3,900 dwelling units, which was
the theoretical maxinmumat that time. PDL characterizes
Mariner's application as a "voluntary downzoni ng." Regardl ess
whether that is a fair characterization, as a matter of |aw,
devel opnment rights on a piece of property are not relevant to the
District's inquiry into whether a proposal reduces and elim nates

wetl and inpacts to the extent practicable. In addition, PDL's
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application was for nodification of the 1985 Permt, which only
contenpl ated construction of an 18-unit hotel on the property.

113. On the other hand, Petitioners and Intervenor contend
essentially that reduction and elimnation was considered in the
1985 Permt, which authorized all residential devel opnent in
upl ands, and that no additional wetland inpacts should be all owed
at this tinme. However, the 1985 Permt did not regulate wetl and
i npacts, and the possibility of future wetland inpacts froma
proposed gol f course were contenplated al though no such inpacts
were permtted at that tine.

114. Petitioners and Intervenor also contend, in the
alternative, that PDL should be required to reduce and elim nate
wet | and i npacts by consolidating dwelling units and anenities on
Captiva |Island proper. However, PDL has no right to use
Meristar's property except for possibly sharing sone anenities.
Even assum ng that PDL's Harbour Pointe could share sw nm ng
pools on Meristar's property, the evidence proved that
elimnation of the swimm ng pool at Harbour Pointe would not be a
practicabl e design nodification.

115. According to the testinony of Anita Bain, SFWD s
director of ERP regul ation, SFWWD deci des whet her further
elimnation and reduction of wetland inpacts is practicable by
conparing the anount of wetland inpacts to the anmount of wetl ands
preserved. Based on the conparison, "it's alnost |ike we know it

when we see it; in that, you wouldn't ask an applicant to build a
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ten-mle bridge to avoid a half an acre wetland inpact, so
sonething that's so extrene that's obvious, rather than how nuch
profit would a particular applicant nmake on a particul ar
project.”" As a result, SFWWD s staff did not review any
financial or market information before accepting PDL's cl ai mthat
further reduction and elimnation through devel opnent of fewer
condo units would not be economcally viable. This was not a

sufficient inquiry. See D bbs v. Dept. of Environnental

Protection, et al., DOAH Case No. 94-5409, 1995 Fla. ENV LEXI S 26

(DEP Apr. 14, 1995).

116. In the de novo hearing on the issues raised by
Petitioners and Intervenor in this case, discovery was conducted,
and evidence was presented on the issue of economc viability.

As SFWWD conceded through the testinony of Ms. Bain, in
interpreting and applying BOR Section 4.2.1.1, "the nore
inportant a wetland is the greater extent you would require
elimnation and reduction of inpact.” As found, the evidence was
not sufficient to prove that the proposed ERP reduces and
elimnates wetland inpacts to the extent practicable.

117. Rule 40E-4.302(1)(a) requires an applicant to provide
reasonabl e assurance that a system “located in, on, or over
wet | ands or other surface waters will not be contrary to the
public interest, or if such an activity significantly degrades or
is wwthin an OFW that the activity will be clearly in the public

interest.” See also BOR § 4.2.3. The proposed systemis not
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| ocated in the Pine Island Sound OFW rather, it discharges into
adj acent wetlands. Secondly, PDL offered the unrebutted expert
testinony of Drs. Harper and M ssiner that the systemw || not
measur ably degrade Pine Island Sound. Therefore, PDL’'s burden
was to provide reasonabl e assurances that the project is not
contrary to the public interest.

118. As found, assum ng proper elimnation and reduction,
and with sonme stipulations, in balancing the seven criteria in
the public interest test, PDL provided reasonabl e assurance that
t he proposed ERP woul d not be contrary to the public interest.

119. Rule 40E-4.302(1)(b) requires that an applicant
provi de reasonabl e assurance that the surface water nmanagenent
system“[wil|l not cause unacceptable cumul ative inpacts upon
wet | ands and ot her surface waters as set forth in BOR Sections
4.2.8. through 4.2.8.2." Unacceptable cunul ative effects are
descri bed by BOR Section 4.2.8.1 as foll ows:

Cumul ative inpacts are consi dered
unaccept abl e when t he proposed system
considered in conjunction with the past,
present, and future activities as described
in 4.2.8, as set forth in subsection
4.1.1(c), would result in a violation of
state water quality standards or significant
adverse inpacts to functions of wetlands or
ot her surface waters, identified in
subsection 4.2.2, within the same drai nage
basi n when considering the basin as a whol e.
As found, there will not be any adverse cunul ative i npacts.

120. The Harbour Pointe project is “[l]ocated in, adjacent

to or in close proximty to Cass Il waters” for purposes of Rule
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40E-4.302(1)(c). Therefore, the project nust conply with the
additional criteria in BOR Section 4.2.5, the relevant portion of
whi ch states that the SFWD shall:

(a) deny a permt for a regulated activity
in Cass Il waters which are approved for
shel | fi sh harvesting unless the applicant
submits a plan or proposes a procedure to
protect those waters and waters in the
vicinity. The plan or procedure shall detai
the neasures to be taken to prevent
significant danage to the inmedi ate project
area and the adjacent area and shall provide
reasonabl e assurance that the standards for
Class Il waters will not be viol ated.

(b) deny a permt for a regulated activity
in any class of waters where the | ocation of
the systemis adjacent or in close proximty
to Class Il waters, unless the applicant
submts a plan or proposes a procedure which
denonstrates that the regulated activity wll
not have a negative effect on the Cass |

waters and will not result in violations of
water quality standards in the C ass |
wat er s; .

The waters surrounding this project are prohibited for shellfish
harvesti ng and have been for sone tine. The evidence gave
reasonabl e assurance that the plan and design of the stormater
systemw || protect the surrounding waters from degradati on,
satisfying the above policies.

121. Rule 40E-4.302(1)(d) is not applicable to the proposed
project, as the Harbour Pointe devel opnent does not contain any
vertical seawalls in estuaries or |agoons.

122. \Wen determ ni ng whet her an applicant has provided
reasonabl e assurances, Rule 40E-4.302(2) requires the District

take into consideration a permt applicant’s previous violation
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of rules under the jurisdiction of the District. Here, the
evi dence was that PDL has not violated any District rules.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the proposed ERP be deni ed; however, if
wet | and and surface water inpacts are reduced and elimnated to
the extent practicable, the proposed ERP should be issued with
the additional conditions, as represented by PDL's w t nesses:
that the proposed drawbridge be | eft drawn except when in use for
road access; that construction access be via the proposed
drawbri dge only; and that there be no construction dewatering.

DONE AND ENTERED this 8th day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

——

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 8th of Novenber, 2006.
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ENDNOTE

L' Al rule references are to the current version of the Florida
Adm ni strati ve Code.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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